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LAW APPLICABLE TO COMPANIES 

 

QUESTIONS: 

- Real Seat Therory? 

- Incorporation Theory? 

- Mixed Systems? 

- NO measure needed? 

 

SPEECH by EVELYN REGNER on the APPLICABLE LAW ON  

COMPANIES! 

 

Now, after we heard the brilliant introduction and presentations of my 

previous speakers, I’m trying to give you a political spin-off of the situation - 

outside the institutions and inside my house while asking the questions: 

 

Which Law should be applicable on European Companies?  

 

…the law where the company is registered (incorporated) or the law of the 

Member State where the company’s central administration (administrative 

seat) is located?  

 

The question is highly important for cases of a transnational conversion - will 

the law of the host Member State or the former (home) Member State be 

applied and to which extend?  What happens with the rights of stakeholders 

of the company that have been obtained under the former Law?  

 

—> Should a company be allowed to split its place of registration from its 

head office within the Internal Market? 

 

—>Should a company be subject to the law of its official address, where its 

letter-box is located   

OR where the head office is located:  

- the place from where the company is controlled,  

- the main decisions are taken and implemented into management  

 action ! 

= the companies’ real centre of activities 
 



2 

- Without registration, a company doesn’t have legality! 

 

- Without a permanent establishment it might be hard to locate or define a 
companies’ real centre of activities, but it is not impossible: 
Increasing digitalization of the companies’ environment - virtual 

management meetings, virtual financial transactions, electronic voting 

rights, electronic publication in business registers and so on - could make 

the determination of real seat elements hard, but not impossible at all: the 

decisions that are taken by the management have its effect in a certain 

Member State. They hit workers or creditors, companies do somewhere 

their main financial and business transactions, they do their profits and the 

companies’ business activities have an effect in a certain economy of a 

Member State 

 

- BUT a registration solely is the ability to locate the registered office to any 

Member State that could be completely separated from any real 

economic activity. We need to ask for the reasons why companies tend 

to transfer theirs seat or incorporate in another Member State than the one 

where they do their business.  

 

- You might not be surprised when I’m telling you that I’m a fan of the real 

seat theory where the applicable law is determined by the country in which 

the Head Office is located and usually the main business activity is 

taking place, it goes along with the registration in that Member State. The 

separation of seat should not be allowed within the Internal Market. Let me 

explain why: 

 

REALITY - CHECK -  COMPANY BEHAVIOR TODAY 

 

Within the last years, we have been confronted with one tax scandal after 

the other. Revelation and leaks that showed us how companies are 

misusing corporate structures to circumvent taxation obligations, to 

minimize the tax they pay and to hide and blur their obligations thereof. I am 

talking about SwissLeaks, LuxLeaks and Panama Papers.  

Insufficient company law and collision law not only opens forum shopping for 

tax jurisdictions, companies tend to „shop“ even their court jurisdiction, the 

law under which their workers are protected or the social security law 

where they distribute their share for workers.  
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With regard to workers’ rights and protection of health and safety, Europe 

only provides MINIMUM safeguards for workers when it comes to 

transnational company activities.  

Under the smokescreen of corporate mobility or reconstructing measures 

companies are setting up letter - box offices or how I like to call it: pseudo-

foreign companies. Often their aim is solely to avoid workers’ participation 

rights, high health and safety standards or strict enforcement thereof by 

national authorities.  

Companies that leave their reals seat, their head office in a Member State 

and use the incorporation in another mainly do it for profit maximization - 

that means minimization of all other costs, those costs concern mostly the 

work force, social security contributions or low investments in high security 

standards; 

 

Well, when the audience is wondering why I am starting to talk during a 

Company Law conference on Workers’ protection standards, workers’ rights 

and workers’ involvement - ALL OF THIS is COMPANY LAW, too. The 

relations of workers with their company, with their employer is not only an 

issue of DG EMPL and EMPLOYMENT - departments within the institutions 

- it is connected and inherent with Company Law and the companies’ 

success - without their employees most companies could shut down.  

 

Their involvement in company decisions do have a high potential to make the 

company decision more sustainable and democratic. The majority of 

European citizens are in the position of being employed by companies (or 

more and more sourced out as bogus self-employed) - we shouldn’t let them 

behind & listen to what they say and give them a word them when creating 

new rules for companies.  

Who is wondering that due to fraudulent and questionable business practices 

the trust in the business community is decreasing, European citizens are 

blaming the EU for making policy only for the business and leaving them 

behind.  

Let’s have a look outside the box of us Lawyers, legal advisors experts and 

ask us: 

 

What should be our common aim within company law - how do we want to 

create the business environment in Europe? 
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NOW it’s time to rethink the aim and goals we want to reach with setting rules 

for European companies and companies that are profiting from our common 

single market.  

We are in the middle of the debate about the future of the EU - the question 

on a Social Europe is affecting European Company Law and needs to be 

put on the table. 

 

„Today, we have another thinking“, President Juncker said during his visit of 

the PANA inquiry committee and was referring to the latest tax scandals, 

which made the visible how the biggest and most successful companies on 

the world act and are playing with the different national rules and laws, 

especially within our single market.   

 

Those scandals made visible that if there is a future for the EU I see the 

companies acting in our market FAIR, we need to make them 

SUSTAINABLE and we need to make them ACT ETHICALLY in the future, 

avoiding circumvention of national laws; and last but not least - we need to 

make them more DEMOCRATIC; 

 

Maybe you are asking yourself what implication the different theories about 

the applicable law have on sustainable company behaviour.  

 

Let’s have a look therefor on the effects of both theories: 

- The Incorporation theory protects the internal relations within the 

companies better, once it’s registered it is legally founded. 

- The real seat theory protects the external relations: relations with 

workers, creditors and other stakeholders of a company. But the main factor 

being sustainable and an ethically business is in my view:  

 

—> the circumvention of Law and the creation of pseudo-foreign 
companies are IMPOSSIBLE when we follow the Real Seat theory.  
 
The latter is my keyword: I hope I can speak for all - we don’t need and don’t 

want pseudo-foreign companies that are only created to play off different 

national legal systems and authorities. Regime shopping within our 

Single Market should not be the aim - the competition shouldn’t be played 

through dumping wages, social standards or taxes. 
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Even if we could reach harmonization on „Company law“ only, the regime 

shopping might concern still different tax standards, the existence of workers 

involvement systems, low social security costs or low(er) consumer protection 

rights. 

 

POSITION / What have we done so far in the European Parliament? 

(Legal Affairrs Committee) 

 

The EP has never been discussing a possible Regulation on the 
applicable law on companies. 
 
The discussions were running behind the negotiations on the (latest) legislative 

Initiative-report on the 14th Company law Directive and for everyone it has 

been clear: hand in hand with new rules on how to transfer a companies’ seat 

- there is a need of CLARIFICATION which law is applicable on them. Let’s 

have a look on the incentives the EP is giving in regards of the applicable law 

in its past works: 

- The EP called two times for a directive on the cross-border transfer of 

seats: 2009 (LEHNE Report) and 2012 with an legislative initiative-report 

(REGNER Report) 

 

- Compared to the LEHNE report from 2009, the latest European Parliament’s 

(REGNER-) report on the „cross-border transfer of seats“, dated 2012 is 

continuously speaking about the transfer of seat. The EP is not referring 

to the „transfer of the registered office” anymore. Feel free to interpret 

this that the EP is tending in favour of real economic action, of the real seat 

as connecting factor. 

 

- The transfer procedure should follow strict rules as regards transparency 
and information to stakeholders prior to the transfer being carried out; 
 

- Furthermore, it asks for strong (prior) information rights for employees, and 

the preservation of the more favourable workers’ rights. In principle the 

workers’ right of the host MS should apply, unless their participation rights 

are weaker than in the home MS or doesn’t give the same level of 

participation rights as they enjoy before the transfer.  

 

- After working intensively in the special and investigative committees that 

were installed after the LuxLeaks & Panama Papers (TAXE & PANA) the 
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Members are aware how important clear rules for companies are to avoid 

forum shopping. They are aware of how companies misuse their 

opportunities in the internal market to minimize their duties to maximize their 

profits. No transfer of registered office only for purposes of forum / 

jurisdiction or law shopping can be accepted;  

 

- Already in my 2012’s report on the transfer of seats - way ahead of the 

Panama Papers, Swiss and Lux Leaks -  the Parliament highlights the 

misuse of „post-box offices“ and shell companies with a view to 

circumventing legal, social and fiscal conditions and stated that any of 

this should be prevented! 

 

- Furthermore, the house (EP) was highlighting that any transfer should not 

affect the rights of stakeholders, explicitly mentioned minority 

shareholders, employees and creditors - originating before the transfer.  

 

 

Agenda for the Future - WHERE should we go and where we should 

make fast progress before we’re creating new rules: 

 

We learned yesterday about the implementation and progress with the 

Interconnection of Business Registers /BRIS 

 

- Today, we don’t have enough comparable data on companies in Europe 

- only 22 MS are connected yet and the legal consequences vary a lot from MS 

to MS; 

 

-….SO: Don’t act too fast!  First step - wait for the functioning of the 

Interconnection of Business Registers; 

 

Ideally, BRIS would lead in the future to a common Business Register for 

Europe. We don’t have yet comparable data, the national business registers 

provide only information in the language of the MS, even in Commission 

projects on applicable law and incorporation in other MS couldn’t find a 

comprehensive set of data comparable for all MS yet1. 

                                      
1 EC-project musste auf private, kostenpflichtige Datenbanken von Bureau van Dijk BvD 

(Datenbank Orbis, Amadeus) zurückgreifen 
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- The application of the Incorporation theory would be nonsense, when 

we are working in the direction of an uniform, standardized European Business 

Register soon; (!) 

 

Last legislative period, I already worked intensively on the interconnection of  

Business Registers, shadowing the report for my group in the legal affaires  

Committee and it was a demand already during the works in the Parliament to 
aim to a common register for Europe, at least for those companies acting 
transnational.  
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WHY do I Speak out for the REAL SEAT as CONNECTING FACTOR?  

 

- Recent trends in taxation law as well as within insolvency Law are  

leading in the direction to find as connecting factor the place of real 

economic activities: 

 

- In Insolvency Law, the COM proposal for a new regulation bases the 

decision on the competent Member State on the place of the Centre of the 

Main Interest - which has a strong similarity to the concept of the real 

seat theory. 

 

- In Tax Law the aim is to connect the obligation for paying taxes with the 

location of „real“ production and value-added.  The tax jurisdiction where the 

profits are made should be applicable, and taxes should be paid there. This 

approach in taxation law shows analogy to the real seat approach, too. 

Even for digital solutions we’re going to find a definition for the „digital business 

establishment“ for tax law; 

 

- The European Company Law forms - namely the SE - is following a 

real seat approach: Article 4 (3) of the SE Regulation states that the registered 

office designated in the SE statute must be the place where it has its central 

administration which is its true centre of operation - Don’t break this approach! 

 

- Sometimes, I like to have a look into the past and learn from it: The 

Incorporation theory was historically applied by the UK in the past - to be able 

to apply its Company Law to transatlantic companies. It’s a genuine approach 

of the Common law systems and some more (market-liberal oriented) countries 

took over the system. Well, one of the main and major countries that applies 

the incorporation theory is going to leave the Union soon, 

 

- When I’m going to be criticized that imposing the real seat approach 

would be against ECJ - Law, I need to answer in advance:  

 

Due to a lack of secondary law rules, the ECJ had to find its decision solely in 

line with the freedom of establishment. This is problematic especially when 

COMMON Law and CONTINENTAL Law traditions are clashing. The ECJ is 

not the regulator, is not the legislator and it is up to the legislator to provide fair 

rules, find a balance and sometimes to correct (past) case law. I’m a defender 

of the continental law approach and of the opinion that the main rules - the 

written law needs to be created by the co-legislators, not the courts in Europe.  
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MY CONCLUSIONS: 

 

—> We must be COHERENT here and apply the law of the MS where 
the real activities and central administration is located.  

—>  Companies should not be allowed to split their place of 
registration from their real place of business, where their main head 
office is located, between different Member States.  

 

• This would help to avoid that companies are transferring their seat for other 

reasons than genuine business needs.  

 

• It would avoid forum shopping on national legislation 

 

• It would help to create a fairer Single Market with ethically acting companies, 

not competing with each other through minimizing their costs on workers’ 

health, their share of taxes or lower costs on social security distributions as 

well as to circumvent workers’ involvement rights; 

 

-  The Commission has been working in the direction to an enhanced 

stakeholder approach in the latest past, I attended the Conference in June and 

am hoping now that the Stakeholder approach has arrived in European 

Company Law including and creating a fair and sustainable business and 

working environment for businesses as well as all Stakeholders and especially 

workers.  

 

While to protect stakeholders another instrument is needed if a Company  

Mobility Package is coming: A Directive on workers involvement in European 

Companies. Art 153 TFEU - workers social rights & workers information and 

participation has been left out widely in the past - HERE we need to act! 

 

Thank You! 

 

Evelyn Regner, MEP 


