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Since the end of the 1980s, the CJEU has resolved a number of cross border company 

mobility issues. While it was clear, from the wording of the very first EEC treaties, that 

companies should benefit from a freedom to establish themselves in another Member State, 

the extent of this freedom was unclear. The main findings of this case law, with regard to the 

existence of such freedom, may be summarized as follows: 

(1) Companies registered in one Member State benefit from a freedom to transfer their 

activities to another Member State, meaning that the host Member State cannot restrict 

such freedom (see, e.g., cases Centros, C-212/97, and Inspire Art, C-167/01). 

(2) There is no freedom of departure, which means that companies do not enjoy a right to 

move their business operations out of the State of incorporation. In other words, the 

home Member State may restrict companies’ freedom to transfer their activities to 

another Member State (cases Daily Mail, 81/87, and Cartesio, C-210/06). 

These earlier cases concerned either transfers of business operations only, or transfers of 

business operations and place of incorporation. However, a new case, Polbud (case 

C-106/16), has recently been brought before the Court. This case concerns a company wishing 

to change its place of incorporation without relocating its business activities. Hence, the Court 

will need to answer the very delicate question as to whether or not companies should be 

allowed to “change nationality”. This question is all the more sensitive as it raises fears that a 

“European Delaware” could end up being created.  

After having provided an overview of the past case law and identified its main findings, my 

presentation will focus on Polbud, in particular the Opinion of Advocate General Kokott.  


