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“Workers’ participation in the process of the cross-border movement of companies” 

 

-- Comments from Peter Scherrer, Deputy General Secretary, ETUC 

 

The European Trade Union Confederation (ETUC) was set up in 1973 and now comprises 

89 national trade union confederations in 39 countries, plus 10 European trade union 

federations. It represents the interests of workers at the European level on company law, 

corporate governance and a wide variety of other issues. 

 

Regarding the discussion of the cross-border movement of companies, we believe that the 

principle of the “freedom of establishment” in company law always needs to be seen and 

evaluated in the context of its broader impact on society. We as trade unionists believe that 

the “social dimension” should be and needs to be an indispensable component of the Single 

Market project. When considering changes that would deepen and extend markets further 

across borders, we need to first look at the impact that these changes would have on workers 

and other stakeholders. If there are instruments that could protect and improve the welfare of 

workers, these instruments should be part of any package of measures that are taken in this 

regard. One of these instruments is worker participation, i.e. the representation of workers in 

the highest decision-making organ of companies – over half of the EU Member States have a 

system in place for worker participation in at least some of their companies.  

 

We believe that the Single Market project in the past decades has paid too little attention to 

the social dimension. One consequence is that the relationship between markets and social 

protection has become increasingly unbalanced. An example of this is the impact of letterbox 

companies on workers and society as a whole – a letterbox company is a firm registered in a 

country in which it has no significant real economic activity. The liberalization of law 

regarding company mobility has enabled an explosion in the creation of letterbox companies 

in the EU to an estimated 500,000. However, this liberalization was not accompanied by 

sufficient protection for workers – or for other concerned parties such as national treasuries. 

The negative consequences of this development for workers and for society as a whole is 

demonstrated in an ETUC study on letterbox companies published earlier this year.1 I believe 

that the recent rise in anti-EU sentiment can in part be seen as a consequence of market 

liberalization far outstripping the protection of worker interests at the European level. 

 

The cross-border movement of companies poses considerable challenges to worker 

participation as well as to other worker rights. Although many companies are increasingly 

operating across borders, worker rights to information, consultation and participation are still 

largely based in national law. As I will elaborate in more detail in a few minutes, the 

European acquis has only partially – and from our point of view insufficiently – extended 

these rights to the European level.  

 

                                                 
1 ETUC (2017) “A hunters’ game: how policy can change to spot and sink letterbox-type practices”, Brussels: 

ETUC. 
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An important consequence of the liberalization of company law in Europe – in large part 

precipitated by decisions by the European Court of Justice – is an increase in the ability of 

firms to “pick and choose” between different national company law regimes. The 

consequence of ECJ decisions such as Centros has been the strengthening of the 

“incorporation principle” at the expense of the “real seat principle”. To an increasing extent, 

company founders can choose the national legal regime applying to their company – 

regardless of where employment and production is physically located – and existing 

companies can reincorporate into a different legal regime, even if there has been no relocation 

of headquarters or production.  

 

A huge danger for workers – as well as for other stakeholders – is that this freedom to choose 

between different national legal regimes can be exploited by companies to avoid worker 

participation…and to choose regimes with weaker labour and social standards, lower tax 

rates, lower transparency and enforcement. As many studies have shown, this is a real danger, 

not just a hypothesized one. The study by the ETUC I just mentioned showed that letterbox 

companies have become part of the mainstream “business model” in many sectors, including 

road transport, construction and meatpacking. Consequences of these practices are 

substandard wages and working conditions and non-payment of social security contributions 

and taxes. A recent study by the Hans Böckler Foundation showed that hundreds of thousands 

of employees at 94 German-based companies have been denied worker participation rights 

through the use of foreign company legal forms, which were first allowed in Germany in the 

wake of the aforementioned ECJ decisions.2    

 

Contradicting the legal theory of the “race to the top”, which is supposed to be enabled by 

competition between national regimes, the day-to-day experience of European trade unions is 

instead that a “race to the bottom” has been unleashed through the liberalization of company 

law and cross-border company mobility.      

 

This is why we argue for a preservation and extension of the “real seat” in European company 

law – to put some constraints on the race to the bottom, the company law of the country in 

which the company’s head office is based should apply, including the worker participation 

regime.  

 

The European labour law acquis has only partially kept pace with the liberalization of 

company law and the Single Market in general. Key legislation regarding worker participation 

are the Directives on worker involvement in the European Company (SE) and the European 

Cooperative Society (SCE) and the Cross-Border Merger Directive. These measures have 

contributed to the internationalization of worker participation – however, in our view, these 

measures need to be strengthened to adequately protect the interests of workers. Worker 

participation in the SE is based on the “before and after” principle, which freezes worker 

participation (or the lack of it) at a specific level, regardless of the future growth of the 

company. An estimate by the Hans Böckler Foundation is that at least 49 companies in 

Germany have avoided worker participation entirely, or at least a stronger form of worker 

participation, by “freezing in” the status quo through an SE conversion; had they retained a 

German company legal form, they would have had to introduce or strengthen worker 

participation arrangements. 

 

Even weaker are the worker participation provisions in the Directive on Cross-Border 

Mergers. Although these provisions are oriented on the SE legislation, in a number of respects 

                                                 
2 Sebastian Sick (2015) Umgehung der Mitbestimmung im Aufsichtsrat durch die Nutzung von ausländischen 

Rechtsformen. Reihe: Mitbestimmungsförderung Report, Nr. 8. Düsseldorf: Hans Böckler Stiftung. 
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the worker participation provisions are much weaker. Firstly, unlike in the SE directive, 

management can unilaterally impose the “standard rules” for worker participation, instead of 

negotiating such arrangements with a Special Negotiation Body (SNB). Secondly, one trigger 

for the application of the “before and after” principle is higher – at least 33 percent of the 

employees of the entity created by a cross-border merger must be covered by worker 

participation, as opposed to 25 percent of employees in SEs created by mergers. I would also 

like to mention that the Cross-Border Merger Directive, unlike the SE Directive, contains no 

provision for negotiations for an international works council.  

 

A further weakness of the European acquis on worker participation is that it only applies to 

specific types of companies – SEs, European Cooperative Societies, and companies formed 

through cross-border mergers. A consequence of this is that the question of worker 

participation is a contentious issue in each new piece of legislation concerning the creation or 

transformation of companies – this includes the proposals regarding company legal forms – 

the European Private Company (SPE) and the Societas Unius Personae (SUP) – as well as the 

proposal for the Cross-border Transfer of Company Seats. The different versions of these 

proposals have included no or very weak provisions for worker participation, which have 

rendered them unacceptable to the trade union movement. 

 

In view of the weakness of worker participation provisions in existing EU legislation and the 

recurring issue of worker participation in new initiatives, the ETUC has developed a proposal 

for an EU framework on information, consultation and board-level representation rights for 

workers.3 First of all, this proposal would help overcome the weaknesses of current legislation 

through the “escalator principle” – renegotiation of worker participation arrangements would 

be triggered by the growth of companies above specific thresholds, and the proportion of 

worker representatives in company boards would be related to the size of the company. 

Secondly, the proposal would address the problem of the recurring issue of worker 

participation in new legislation – this framework would apply to all European company legal 

forms – existing and new -- as well as to companies formed or transformed through European 

legislation, such as cross-border mergers and cross-border transfer of seats. 

 

I encourage the European Commission and to the policymaking community at large to 

consider these two elements, which the ETUC considers essential regarding the issue of the 

cross-border movement of companies – the “real seat” principle, and a European framework 

for worker information, consultation and participation. The real seat principle will help ensure 

that cross-border activity is for genuine business needs, rather than questionable labour and 

tax purposes. It is in the interests not only of workers but also of the business community at 

large to have reliable business partners and employers, rather than transitional letterbox 

companies. And a European framework for worker information, consultation and participation 

will support the exercise of “worker voice” in the company – something the vast majority of 

workers want – in an increasingly globalized economy.   

 

 

 

 

 

                                                 
3 ETUC position paper “Orientation for a new EU framework on information, consultation and board-level 

representation rights.”Adopted at the extraordinary ETUC Executive Committee on 13 April 2016 in The Hague 

and the ETUC Executive Committee on 9 June 2016 in Brussels.  


